THE WLLHRNESS S ETY
GEAT BEAR FOUNDATI ON

| BLA 99-379 Deci ded January 28, 2000

Appeal froma Decision of the Sate Drector, Bureau of Land
Minagenent, Montana Sate Gfice, dismssing a protest of a patent
application. NMM80435.

Afirned;, notion to intervene granted, request for stay deni ed; and
notions for hearing and for expedited consideration denied as noot.

1 Admini strative Appeal s: General | y--Administrative
Procedure: General | y--Admini strative Procedure:
Admini strative Record--Riles of Practice: General ly-
-Rules of Practice: Appeals: Say

Were the record denonstrates that the core issues
of appellants' protest were deci ded agai nst

appel lants ina US Dstrict Gurt opi ni on whi ch
was affirned by the Nnth Grcuit Qourt of Appeal s,
and the renmai ning reason for appeal to this Board
cannot prevail, it is appropriate torule onthe
nerits of the appeal and deny a request for a stay
as noot .

2. MII Stes: Generaly

Notw thstanding a Solicitor's (i nion concl udi ng
that the General Mning Law of 1872 aut horizes the
patenting of no nore than one 5-acre dependent ml |
site per lode or placer mning claim ngress has
decl ared that, in accordance wth provisions of the
Bureau of Land Managenent' s Handbook for M neral
Examners and the Forest Service's Minual, neither
the Departnent of the Interior nor the Departnent of
Agriculture shall limt the nuniber and acreage of
mll sites.

APPEARMNES  Todd D True, Esg., Earthjustice Legal Defense Fund, Seattl e,

Véshi ngton, for Appellants; James K Aonstein, Esq., Ducker, Mntgonery &
Lews, P.C, Denver, Ml orado, for Noranda Mneral s Gorporation.
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AN ON BY ADMN STRATI VE JUDE PR B

The Wl derness Society (TV and Geat Bear Foundation (&) have
appeal ed the July 15, 1999, Decision of the Mntana Sate Drector, Bureau
of Land Managenent (BLM), dismissing their protest agai nst mneral patent
appl i cation MM 80435 of Noranda Mnerals Gorporati on (Noranda) for two | ode
mning clains, the HR 133 and FHR 134, which are part of Noranda s Mntanore
Project. The mining clains are |ocated partially wthin the Gibi net
Muntain Widerness AeainT 27 N, R 31 W, Fincipa Mridian, Mntana
Intheir Notice of Appeal, Appellants al so requested a stay of the Decision,
whi ch Noranda opposed inits (bjection to Appel lants' Request for a Say
filed on Septenber 10, 1999. h ttober 9, 1999, Noranda filed a Mtion to
Intervene and Answer, which is granted. In addition, on Novenber 15, 1999,
Appel lants filed their Mtion for Hearing. Lastly, on Decenber 20, 1999,
Noranda filed a pleading styled Noti ce of Enactnent of Rel evant Law Mbtion
for Expedited Gonsideration and (ojection to Mtion for Hearing.

h Getober 7, 1991, Appellants filed their protest (MM80345) 1/
agai nst the patent application on the grounds that Noranda failed to nake a
di scovery before the |and was wthdrawn frommneral entry on January 1,
1984; that the Wlderness Act of 1964, 16 US C 88 1131 to 1136 (1994),
bars extralateral rights in national forests; and that the clains were not
properly located under Mntana state law These clains were litigated and
deci ded agai nst TV& and (& by the district court in a thoroughly considered
opinion 2/ which was affirned by the Nnth Grcuit inal particuars. The
Wl derness Society v. Donibeck, 168 F.3d 367 (1999). Inits Decision, BLM
explicitly adopted the Nnth Qrcuit's reasoning wth respect to such
issues. (Decisionat 1.)

By letter dated My 3, 1999, however, TV$ and G for the first tine
rai sed the i ssue of whether the patent application shoul d be denied and
their protest granted because Noranda clai ned nore than 250 mll sites
associated wth the two mning claing, citing Solicitor's (oinion, M36988,
Linmtations on Patenting MIIsites Lhder the Mning Law of 1872 (Novenier 7,
1997). (My 3, 1999, Letter at 2.) The Solicitor's (i nion determned
that, under the General Mning Law of 1872, 30 US C

Y Appellants originally filed their protest on Sept. 4, 1991. However,
Noranda wthdrewits patent application (MM80343) on Sept. 26, 1991, to
correct a typographical error inthe plat of survey for Mneral Survey
11012. As aresult, BMreturned Appel lants' protest wthout prejudice. An
anended plat of survey was approved on Sept. 17, 1991, and on Sept. 26,

1991, the patent application as corrected was filed and serialized as MM
80435. Appel lants resubmtted their protest on t. 7, 1991

2/ The Wlderness Society v. Jack Vérd Thonas, O/ 91-78-MQ1 (DCD M
Aug. 12, 1997). Acopy of the Dstrict Gurt's (oinion and Qder was
submtted as Ex. Dto Noranda' s (bj ection to Appel lants' Request for Say.

151 | BLA 347



| BLA 99-379

8§ 42 (1994), "only one five-acre mllsite cla mper mning cla mnay be
patented.” (Solicitor's oinion at 8) Thus, Appellants argue that

in the absence of the illegal use of excessive nunbers of
mllsite claing, or an available legal alternative for mning
facilities that would all ow Noranda to devel op clains HR 133 and
134, it does not appear that Noranda can devel op its | ode mining
claing intoamneat all wthout significant additional costs
for land acquisition or other neasures if such are even

possi bl e.

In short, at this tine and wthout violating other
provisions of the 1872 Mning Law specifically, the limtation
on the use of mllsite clains, Noranda cannot neet the basic
"prudent person’ rule for showng that its |ode mning claing HR
133 and 134 actual |y can be devel oped and mned at a profit.

(My 3, 1999, Letter at 3 (citations omtted).) The Sate Drector rejected
this argunent, citing Title I11 of the BEnergency Suppl enental

Appropriations, 1999 (the 1999 Act), Rub. L. No. 106-31, 113 Sat. 90 (My
21, 1999).

As set forthin43 CER 8§ 4.21(b), a party nust denonstrate that a
stay is justified based on relative harmto the parties, the likelihood of
success on the nerits, the likelihood of inmediate and irreparabl e harmto
the noving party if the stay is not granted, and whether granting the stay
isinthe public interest. PK ., Ltd., 135 IBLA 166, 167 (1996); Jack
| vankovi ch, 133 IBLA 61, 62 (1995); Qay Wirst, 128 | BLA 165, 166-67 (1994).

[1] Ve find that Appellants have failed to discharge their burden,
particularly wth respect to the |ikelihood of success on the nerits. As
noted, the core issues of Appellants' protest -- discovery prior to
wthdrawal , the nature and extent of extralateral rights, and the validity
and location of the clains under state |aw-- were decided in Noranda s
favor and the Ostrict Qourt's decision was affirned by the Nnth Grcuit
Qourt of Appeals in all respects. Thus, Appellants' appeal depends entirely
onits argunent regarding the limtation on the nunber of mll sites
established by the Solicitor's pinion, supra. It is clear, hownever, that
Appel | ants cannot prevai |, because BIMis correct that the Qongress had
provided for arule contrary to that articulated by the Solicitor's (i ni on
inthe 1999 Act:

FC 3006 MLLSTESAANON (a) PRHBTIONONMLLI TE
LIMTATTONS -- Notwthstandi ng the opi ni on dated Noventoer 7,
1997, by the Solicitor of the Departnent of the Interior
concerning mllsites under the general mning law (referred to
inthis section as the "opinion"), in accordance wth the
mllsite provisions of the Bureau of Land Mainagenent Handbook
for Mnera Examiners H3890-1, page |11-8 (dated
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1989), and section 2811.33 of the Forest Service Manual (dated
1990), the Departnent of the Interior and the Departnent of
Agriculture shall not limt the nuner or acreage of mllsites
based on the ratio between the nunber or acreage of mllsites
and the nuntoer or acreage of associated | ode or placer clains
wth respect to the Gown Jewel project, kanogan Qunty,

Veshi ngton for any fiscal year.

* * * * * * *

(c) No patent application or plan of operations submtted
prior to the date of the enactnent of this Act shall be denied
pursuant to the opinion of the Solicitor of the Departnent of
the Interior dated Novener 7, 1997.

113 Sat. 90-91.

Despite this seemingly unanbi guous directive, intheir Notice of
Appeal and Request for Say (Notice of Appeal ), Appellants argue that the
Act

does not alter the conclusion that Noranda s plan to devel op HR
133 and HR 134 viol ates the 1872 Mni ng Law because this section
does not anend or otherw se nodi fy the requirenents of the
mning lawitself. Instead, section 3006(c) addresses a
Solicitor's uinion, not the Mning Law  That (pinion, while
offering sone insight intointerpretation of the Mning Law is
not the lawitself. The BLMs denial of TV& patent protest
erroneously treats section 3006(c) as if it had anended the 1872
Mning Law whichit did not do.

(Notice of Appeal at 4.) Ve cannot agree.

[2] Appellants urge a distinction wthout a practical difference,
because there is no doubt that the Solicitor's (i nion anal yzed and
construed the Mning Law of 1872 in reaching the conclusion that no nore
than one 5-acre mll| site per mning clai mwas authorized thereunder. It is
ongress, however, which, pursuant to the Property Qause of the
nstitution, art. 1V, 8 3, cl. 2, has the power to dispose of the public
| ands and under such terns and conditions as it deens necessary or fit.
Bureau of Land Minagenent v. Ross Babcock, 32 1BLA 174, 186, 84 1.0 475,
481 (1977). In this case, ngress has chosen to clarify the nanner in
whi ch the Mning Lawof 1872 is to be interpreted by unequi vocal | y decl aring
that the nunber of mll sites to be patented, wth respect to patent
applications and pl ans of operation submtted before My 21, 1999, shall be
governed by the BLMHandbook and the Forest Servi ce Minual .

The BLM Handbook provi sion referenced in the 1999 Act states:

Each mll siteis limted to a naxinumof 5 acres in size and
nust be | ocated on nonmneral land. MII| sites nay be | ocat ed
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by | egal subdivision or by netes and bounds. Any nunter of ml|
sites nay be | ocated but each nust be used i n connection wth
the mning or mlling operation.

(Enphasis supplied.) Insimlar fashion, 8§ 2811.33 of the Forest Service
Minual stat es:

2811.33 - Mllsite Gains. Amllsite clamnay not exceed 5
acres and nust be described by netes-and-bounds or by | egal
subdi vi sions.  Viien nonmneral |and not contiguous to a vein or
lode is used or occupi ed by the proprietor of the vein or |ode
for mning or mlling purposes, the nonadj acent surface ground
nmay be included in an application for patent for such vein or
lode (30 USC 42(a)) [1994].

Were nonmineral |and i s needed and used, or occupied by a
proprietor of a placer claimfor mning, mlling, processing,
beneficiation, or other operations in connection wth such
clam the nonmneral |and nay be included in an application for
patent for the placer clam(30 USC 42(b)) [1994]. The
nuntber of mllsites that nay be legally | ocated i s based
specifically on the need for mning or mlling purposes,
irrespective of the types or nunbers of mining clains invol ved
(30 USC 42) [1994].

(Enphasi s supplied.)

Intheir Suppl enental SR (SSAR filed on Septentber 21, 1999,
Appel | ants neverthel ess assert that "legislative riders to appropriati ons
bills, like section 3006(c), expire when the appropriations of which they
are a part expires, inthis case at the end of fiscal year 1999 or Sept entoer
30, 1999." (SS(Rat 2.) Appellants argue, noreover, that the Qonference
Gmttee Report for RFub. L. No. 106-31 "nakes it clear that the provision
is atenporary neasure pending a further agency analysis.” (SSRat 2.)
Thus, they woul d di stingui sh section 3000(c) on the ground that Gongress did
not "expressly" state that it was to survive the expiration of the current
fiscal year. (SS(ORat 2.) Again, we cannot agree.

The onference Report whi ch acconpanied HR 1141 did not, in our
view denonstrate that Gongress intended that the prohibition agai nst
applying the Solicitor's pinion to pendi ng patent applications and mni ng
plans of operation was to expire wth the fiscal appropriati ons enunerat ed
inthe bill. To the contrary, the Gonference Report | anguage, whi ch we
quote in full below showed anintent to restore the status quo as it
exi sted before the Solicitor's pinion was issued, and to n@intainit until
such tine as ngress directed ot herw se:

The nanagers have included a provisions [sic] restricting

the inpl enentation of the Departnent of the Interior Solicitor's
opi ni on of Novenber 7, 1997 concerning ml | sites under
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the general mning lawwth respect to the Gown Jewel project
and to patent applications and pl ans of operation submtted
prior to the date of enactnent of this Act.

The nanagers are very concerned about the effect of the
Solicitor's opinion dealing wth the inpl enentation of the
Mning Lawof 1872 in that it limts the nunber of mllsites to
one five-acre mllsite per patent. Executive Departnents
typically inplenent |aws through regulation. The regul atory
process allows all affected parties to express their views
through an open, public conment process. In the case of a
solicitor's opinion, there is no public conment or appeal
process before inpl enentati on.

This opinionis particularly troubling because both the
Bureau of Land Mwnagenent and the Forest Service have been
approving patents wth nore than one five-acre mllsite per
patent based on procedures outlined in their operations nanual s.
To ascertain the inpact of this opinion, the nanagers direct the
Departnent of the Interior and the Forest Service to provide a
report to the House and Senate Conrmittees on Appropriati ons no
later than August 31, 1999. The report should detail by Sate
all past, present and pending mning operations, including all
grandf at hered mneral patent applications and pl ans of
operations, that could be inpacted by the Solicitor's opinion of
Novenier 7, 1997.

(@nference Report 106-143 at 90.) QGven the concerns articul ated by the
conferees and the | anguage enpl oyed, we woul d have found it exceed ngly
difficult to conclude that section 3006 expired sinply because the fiscal
year to which the various appropriati ons pertai ned had ended.

However, rather than prol onging the argunent regarding the status of
the prohibition, we deened it prudent to await the enactnent of a new
appropriations act. On Novenber 29, 1999, President dinton signed the
onsol i dated Appropriations Act for Hscal Year 2000 (the current Act), HR
3194, Rub. L. No. 106-113. Section 337(a) of the appropriations for the
Departnent of Interior 3/ provides as fol | ons:

FC 337. (a) MLLITES (AN ON No funds shal | be expended by
the Departnent of the Interior or the Departnent of Agriculture,
for fiscal years 2000 and 2001, to limt the nunier or acreage
of mllsites based on the rati o between the nunier or acreage of
mllsites and the nuniber or acreage of associ ated

3 HR 319 referred to and incorporated HR 3423, which contai ns section
337(a).
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| ode or placer claing wth respect to any patent application
grandf at hered pursuant to section 113 of the Departnent of the
Interior and Rel ated Agencies, Appropriations Act, 1995; any
operation for which a plan of operations has been previously
approved;, or any operation for which a plan of operations has
been submtted to the Bureau of Land Mwnagenent or Forest
Service prior to Novenbber 7, 1997.

(b) NORAMACANTON Nothing inthis Act or the Energency
Quppl enental Act of 1999 shal | be construed as an explicit or
tacit adoption, ratification, endorsenent, approval, rejection
or disapproval of the opinion dated Novener 7, 1997, by the
solicitor of the Departnent of the Interior concerning
mllsites.

Section 112 of the Departnent of the Interior and Rel at ed Agenci es
Appropriations Act, 1995 (the 1994 Act), HR 4602, Pub. L. No. 103-332, 108
Sat. 2499, 2519 (Sept. 30, 1994), provided that if |egislation was not
enact ed before the 103rd ngress adj ourned, none of the funds appropriated
coul d be obligated or expended to accept, process, or issue patent
applications for any mning or mll site cla mlocated under the general
mning |ans. Uhder section 113, however, section 112 did not apply to
patent applications filed wth the Departnent on or before Septenber 30,
1994, that fully conplied wth applicabl e requirenents as of that date. It
is undisputed that Noranda' s patent applicationis wthin the exception
created by section 113 of the 1994 Act.

W& conclude that the current Act effectively silences Appel l ants'
argunents. B.Mtherefore did not err ininplenenting the wll of CGngress
as expressed in section 3006(c) of the 1999 Act, and the current Act
naintains the status quo as it was established by the 1999 Act. It foll ows
that Appel lants' argunent cannot prevail and that the requested stay nust be
denied, and in reaching that concl usion, we perforce have deci ded t he appeal
onits nerits. The notions for a hearing and for expedited consi deration
thus are denied as noot.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CFER 8 4.1, the notion to
intervene is granted, the decision appeal ed fromis affirned, the request
for astay is denied, and the notions for a hearing and for expedited
consi deration are denied as noot .

T Bitt Pice
Admini strative Judge
| concur:

WIT A Trwn
Admini strative Judge
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